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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 425 OF 2017 

PETER KITELO CHONGEYWO..….….....................................................CLAIMANT 

VERSUS 

ORANGE DEMOCRATIC MOVEMENT………………………………..RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s 

nominations for party lists as required by Article 98(1) (b) of the 

Constitution. The Claimant is a member of the Respondent who applied to 

be considered for nomination to the National Assembly to represent the 

interests of the minorities since he is a member of the Ogiek Community. 

2. By a claim dated 23 July 2017, the Claimant challenges his exclusion from 

the list on the basis that the list does not reflect the regional and ethnic 

diversity of the country as is required by Article 90 (2) (c) of the 

Constitution. 

3. He avers that the process of arriving at the said list was not open and 

transparent as required by rule 4 of the Elections (Party Primaries and Party 

List) Regulations 2017, and further that the Respondent did not supply any 

reasons for his exclusion from the list as a person from a minority group. 

4. He therefore prayed for the list submitted to the IEBC to be quashed, a 

declaration that the party list does not consider ethnic minorities as 

required by the Constitution and an order directing the Respondent to 

repeat the exercise to take into account ethnic minorities. 
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5. When the Claimant first appeared before the Tribunal on 25 July 2017, the 

matter was stood over to allow him to attempt to resolve the matter using 

the Respondent’s internal dispute resolution process. The Claimant 

approached the Respondent and also wrote a letter dated 25 July 2017 

raising concerns with the said party list, but no response was given to the 

same. 

6. By a Replying Affidavit sworn on 29 July 2017, the Deputy National 

Treasurer of the Respondent contended that Rule 20 of the Respondent’s 

Election and Nomination Rules provides the procedure for nomination of 

persons to the party list. The said procedure includes the receipt of 

applications by the Nominations Committee from the county party 

structures. The Nominations Committee has the mandate of deliberating 

over the lists as supplied and balancing the various interests required to be 

represented, taking into account ethnic and regional balancing. 

7. It was further deponed that the Nominations Committee thereafter 

submits the lists to the Respondent’s National Executive Committee (NEC) 

for review and submission to the IEBC. It was averred that this procedure 

was used in respect of the National Assembly Party List. It was reported 

that more than 150 applications were received from persons of diverse 

qualifications, abilities and experiences. 

8. While acknowledging that the Claimant had indeed applied for inclusion, 

it was contended that there were other minorities under consideration. 

Therefore, taking into account other factors such as gender, regional and 

interests of other disabled persons, the Claimant’s name was excluded 

from the list submitted to NEC. Rule 20 allowed for NEC to deliberate over 

the list and prepare a final list for submission to the IEBC, which is what 

occurred in this case. The Respondent therefore prayed that the Claim be 

dismissed and the list submitted to the IEBC be allowed to stand. 

Whether the Respondent contravened the law in the preparation of the 

National Assembly Party List submitted to the IEBC 
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9. The crux of the Claimant’s case is that the Respondent’s National Assembly 

Party List was not arrived at in compliance with the law and therefore 

does not sufficiently represent the interests of marginalised groups. We 

must therefore determine whether there are any grounds to impugn the 

Respondent’s National Assembly Party List published by the IEBC on 23 July 

2017. 

10. The procedure for nomination to the National Assembly on the basis of 

party lists is governed by the Constitution, the Elections Act 24 of 2011 and 

Elections (Party Primaries and Party List) Regulations 2017. The broad 

provisions on nominations are contained in Article 90 of the Constitution as 

read with the sections 34-36 of the Elections Act and IEBC Guidelines for 

Party Lists. The IEBC is the body that is mandated by Article 90 (2) of the 

Constitution to supervise the conduct of party list nominations. 

11. Section 34 (6) of the Elections Act further requires that lists submitted to the 

IEBC comply with the constitution and nomination rules of the respective 

party. It is the role of the IEBC to ensure that there is compliance with the 

constitutional and statutory guidelines for party list nominations.  

12. While it is true that the preparation of the lists is the domain of political 

parties, the IEBC retains an oversight role over parties in the preparation of 

party lists to ensure compliance with the law and the party’s own rules. As 

such, section 34 (6)A of the Elections Act provides that the Commission 

may, after scrutinizing the list and forming the opinion that it does not 

conform with the requirements of the Constitution, the Elections Act or the 

Regulations, require the party to review and amend the list to ensure 

conformity with the law and the Commission’s guidelines. This position was 

confirmed by the High Court in National Gender and Equality Commission 

v IEBC & Others Petition 147 of 2013, which decision informed the 

amendment to include section 34 (6) A in the Elections Act. 
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13. The IEBC Guidelines on the National Assembly Party List require that the list 

have twelve names; includes nominees representing the youth, persons 

with disabilities, workers and any other special interest group identified by 

the parties; alternates between male and female candidates; ensures that 

not more than two nominees are from the same county and that not more 

than two nominees are from the same ethnic community. 

14. A look at the Respondent’s list as published by the IEBC shows that it falls 

short of the requirements in various respects: it only has 11 candidates, it 

does not alternate between males and female candidates and it has 

three candidates from the Luo community. Due to the failure to alternate 

between male and female candidates, the list has 6 female candidates 

and only 5 male nominees.  

15. Moreover, while the guidelines require that the list indicates the special 

interest represented by each nominee, the Respondent’s list does not 

indicate the basis on which the persons listed in the list as representing 

marginalised groups are considered marginalised. It is not clear why two of 

the candidates listed sas marginalised women are considered 

marginalised. 

16. We therefore find that the Respondent did not comply with the law when 

it constituted the list in respect of the National Assembly.  

Orders 

17. In light of the foregoing, we order as follows: 

a. The Claim against the 1st Respondent be and is hereby allowed. 

b. A declaration be and is hereby issued that the Respondent’s 

National Assembly Party List is not composed of the requisite number 

of nominees and does not reflect the ethnic and regional diversity 

of the people of Kenya in so far as it has more than two nominees 

from the same ethnic community. 
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c. The Respondent is directed to reconstitute the National Assembly 

Party List to reflect the ethnic and regional diversity of Kenya and to 

present the required number of nominees as stipulated by the 

Constitution. 

d. The Respondent to consider nominating the Claimant to the vacant 

slot in view of his gender and minority status. 

e. That notification issue to the IEBC. 

f. We make no order as to costs. 

 

Dated at NAIROBI this 1   DAY   of          AUGUST          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


